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INDICTMENT 


WALTER SWIDERSKI and 
MARITZA DE LOS SANTOS 


Defendants 


The Grand Jury charges : 

On or about the 3rd day of June, 1975, in the 
Southern District of New York, WALTER SWIDERSKI and MARITZA ; 
DE LOS SANTOS, the defendants, unlawfully, intentionally and 
knowingly did possess with intent to distribute, a Schedule 

II narcotic drug controlled substance, to wit, 21.5 grams of 

.. y* t * 

cocaine *hyd»pchloride. ■ . ^ 

(Title 21, United States Code, Sections 812, 841(a)(1)*: 
and 841(b)(1)(A); Title 18, United States Code,, 

Seciton 2.) , • Y . 
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either of these defendants. 


419 


I told you that everyone appearing before this 

* 

bar of justice is entitled to a fair and impartial trial 
and this is regardless of his occupation or his station 


in life. 



I told you when you v/ere selected that the sub¬ 
ject matter here involved narcotic drugs and 1 mentioned 
that and I told you that that fact must not create any 
bias or prejudice in your minds, or prevent you from 
rendering an absolutely fair and impartial verdict. 

Of course, as I told you, your verdict must be 
based solely on the testimony you heard from that witness 

chair and on the exhibits which were received in evidence 

* 

and on nothing else at all. 

Then I told you, if you will recall, that you, 
ladies and gentlemen/ are the judges of the facts; that at 
the end of the trial I would instruct you as to the law 
and as to the law you must follow my instructions. It 
is not what the lawyers say the law i£ or 

what you may have read in another context or even what you 
may have heard from another judge; it is the instructions 


that I give you now. 

Of course, ns-I said to you, you,the jury, are 

» 

the sole judges of the facts. It is not what a lawyer 


I 

I 
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may shy a witness testified to or what he says the docu¬ 
ment contains or shows, nor what I might say on these sub¬ 
jects. It is what you, the jury, remember and decide. 

I also told you when you' were selected that you 
would observe me having conversations with one or the 
other of the lawyers during the trial. Indeed, I did. 

I sustained objections and I overruled them. 

I told you to pay no attention to all this. 

This dealt with matters of law and housekeeping and what¬ 
not. 


Above all, ladies and gentlemen, draw no infer¬ 
ences from anything I may have said during this trial which 
might lead you to believe that I favor one side or the other 
here because, of course, I do not. That's not my pre¬ 
rogative. That is yours. 

Now, throughout this charge, ladies and gentle¬ 
men, I will instruct you that you may not convict either 
of these defendants unless and until you were satisfied 
that the Government has proven each element comprising 
the crime charged beyond a reasonable doubt. 

What do we mean by beyond a reasonable doubt? 

Well, the words, of course, do suggest the answer. It is 
a doubt based on reason, a doubt which a reasonable man or 
woman might entertain, but a reasonable doubt is not a 
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fanciful doubt, it is not an imagined doubt, it is not 
a doubt that a juror might conjure up to avoid performing 
an unpleasant task. It is a reasonable doubt. It is a 
doubt which arises in a juror's mind because of something 
in the evidence or the absence of evidence in the case. 

It is the kind of doubt which would cause a reasonable 
man or woman in a more serious and important matter in 
his or her life to hesitate to act. 

The burden is on the Government to prove the 
guilt of a defendant beyond a reasonable doubt. The 
Government need not prove a defendant's guilt beyond all 
possible doubt, because after all if that were the rule, 
few people, however guilty they might be, would ever be 
convicted. 


In this world of ours it is practically impos- 
sible for one to be absolutely and completely convinced of 
any controverted fact which by its nature is not susceptible 
to mathematical precision or to mathematical certainty. 

So the law is that the Government must prove the guilt 
of a defedant beyond a reasonable doubt; not beyond all 
possible djubt. 

Now, when I reviewed the indictment with you 
I told you also when you were selected that the indictment 
is merely the way by which the Government calls individuals 
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into court who it claims had violated the law, and I 
told you that the indictment is not evidence of the guilt 
of a defendant and the indictment does not detract in 
any degree from the presumption of- innocence with which 
the law surrounds a defendant until his guilt is proven. 

This presumption of innocence remains with each 
of these defendants throughout the trial and applies to the 
consideration of each of the essential elements of the 
crimes charged. 

This presumption of innocence remains unless 
and until the jury should find that the Government has 
proved the guilt of the defendant beyond a reasonable 
doubt. 

Each of these defendants has pled not guilty 
here and by doing so he has put in issue every material 
element of the indictment. 

This burden has remained on the Government 
throughout the trial and if the Government has not proved 
to you that the defendant is guilty beyond a reasonable 
doubt, then, of course, it is your duty to find that de¬ 
fendant not guilty. 

There are two defendants here, Mr. Swiderski and 
Miss De Los Santos. 

They are charged here as two individuals and the 

* * 
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guilt- of each of them must he passed upon by you separately 
because guilt or innocence is a personal thing and each of 
these defendants has the right to the same consideration 
on your part as if he or she were being tried alone. 

Now, the indictment here has two counts in it 
and I reoeat, the indictment is merely the charge. 

The first count charges both of the defendants 
with possession with intent to distribute of a controlled 
substance, namely,cocaine in this case, and the second 
count charges Miss De Los Santos alone with possession 
with intent to distribute of a controlled substance, 
marijuana.* 

I mentioned to you each of these counts must be 
considered by you separately and the first count must be 
considered by you separately as to each of the defendants. 

The fact that you may find the defendant guilty 
or not guilty on one count of the indictment does not 

. \V . 

-*• 

control your verdict on the other. 

. * 

Now, ladies and gentlemen, this has been a short 
trial. The lawyers have summed up to you in some detail 
this morning and I don't intend to review the evidence here 
because,as I mentioned to you,it is your recollection which 
controls. 

What the lawyers say or what I say is not 
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evidence. 

I may mention briefly what I understand to be 
some of the contentions here. I don't pretend that they 
are complete. All I am doing this for is in the hope that 
it may help you refresh your own recollections, which 
is, after all,the thing that controls. 

Now, as I understand it, the Government is con¬ 
tending here that on June 3, 1975, each of the defendants, 
Swiderski and Miss De Los Santos, possessed with intent 
to distribute 21.5 grams of cocaine. That is count 1. 

In count 2, the Government contends that on that 
same day Miss De Los Santos possessed with intent to 
distribute 7.6 grams of marijuana and that in both counts 
this was in violation of federal law. 

• As I recall it, the. Government contends that 

Swiderski was in contact with a paid Government informer, 
Martin Charles Davis, on or about May 31, 1975 and that 
Davis arranged for Swiderski to meet with one fellow, I 
think he was called Carlton Bush, who would sell the 
cocaine to Swiderski. 

Then on June 3, 1975, Swiderski and Miss De Los 
Santos went with Davis and mot one Carlton Bush somewhere 
on VJest 4 0th Street, I think the apartment was, and worked 
out the purchase of four ounces of cocaine. 

» 
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As I recall it the Government contends that 
the evidence shov/s that both the defendants tested and 
snorted the cocaine and then the arrangements were made 
to purchase one ounce,I think for $1250, and that they would 
meet again at 6:00 p.n. to arrange the sale of an additional 
three ounces. 

After the meeting in the hotel, as I'understand, 

\ 

while Swiderski was driving this van, -'o' both of the 
defendants were arrested on 34th Street and 6th Avenue, 

✓ 

I believe, and that when they were arrested the cocaine 
and the marijuana were found in a pocketbook in the van 
belonging to Miss De Los Santos. 

Now, of course, each of the defendants deny 
these Government contentions. The defendant Swiderski, 
as I understand it, contends that if he had purchased 

this cocaine on June 3, 1975, that he was entrapped, I 

> 

think was the word the lawyer used, into making this pur¬ 
chase by the activity of Davis, the Government informer, 
and that he had no intention of distributing the cocaine. 

Miss De Los Santos denies th Government's 
contention. I think she said she was just along, she 
didn't know what was going on. She was in town, she had 
some money because they were buying things at the boutique 
show and she denies that she participated in these 
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2 

transactions. I think she did testify to something 


' 3 

about sniffing, that’s the word, but that was for her own 

o' 

4 

use, that had nothing to do with the sale. 

5 

Now, the statute involved here, ladies and gentle¬ 

• 

6 

men, is Section 841(a) of Title 21 of United States Code 

c 

7 

which provides to the extent here relevant: It shall be 


8 

unlawful for any person knowingly or intentionally to 


9 

possess with intent to distribute a controlled substance. > 

• 

1° 

Well, you want to ask first what is a controlled 


11 

substance. You heard in this case, and you heard the 


12 

Government chemist testify that this was cocaine and the 


13 

marijuana.- 


14 

If you find that the substance here was cocaine 


15 

and marijuana, they are controlled substances as used in 


16 

the statute. 

' • 

17 

Now, as I mentioned to you, ladies and gentlemen. 


18 

the indictment contains two counts, the first one naming 


19 

both defendants and the second one naming only Miss De Los 

..r 


20 

Santos, and you will return a separate verdict with re¬ 

i * 

21 

spect to each count. and with respect to each defendant. 


22 

The first count of the indictment reads as 

© 

23 

follows: 


24 

"The grand jury charges: 


25 

"On or about the third day of Juno, 1975, in 


r->.i|iwww 
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the Southern District of Hew York" — and these events 

i 

you have heard about, 4 8th Street, • *ie Chelsea Hotel, 
these places you heard about were all in the Southern 
District of New York — "Walter Swiderski and Maritza 
De Los Santos, the defendants, unlawfully, intentionally 
and knowingly did possess with intent to distribute a 
Schedule II narcotic drug controlled substance, to wit, 
21.5 grains of cocaine hydrochloride." 

Then count 2, v/hich is the marijuana count, 

reads: 

"On or about the third day of June, 1975, in 
the Southern District of New York, Maritza De Los Santos, 
the defendant, unlawfully, intentionally and knowingly 
did possess with intent to distribute a Schedule I nar¬ 
cotic drug controlled substance, to wit, 7.6 grams of • 
marijuana." 

Then it cays in parentheses here something 

• f • 

which I don't understand, it says (cannabis sativa'L.) 

I suppose if any of you are chemists that might 
mean something to you, but it doesn't mean anything to 
me. 

So you can see, ladies and gentlemen, from a 
reading of the indictment,that the Government contends 
that the defendants Swiderski and Los Santos unlawfully. 
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knowingly, and intentionally possessed on June 3rd with 
intent to distribute the cocaine and that Miss De Los 
Santos unlawfully, knowingly and intentionally possessed 
with intent to distribute the marijuana. 

Now, you recall the statute speaks about pos¬ 
session with intent to distribute. What does that mean? 

Well,the law recognizes two types of possession; 
one we call actual possession and one we call constructive 
possession. 

Actual possession means if you have something 
in your hand or something in your pocket or if you have 
something in your purse, or if you have something in 
your apartment, those are examples of actual possession. 

Constructive possession means when you may not 
have the article in your hand, but you have control of it; 
you may have given it to somebody else for safekeeping or 
you may know where it is and you think you have control 
over the disposition of whatever the substance is. 

Now turning to what possess with intent to dis¬ 
tribute" means . What does that mean? Weil, intent to 
distribute merely means that you ini nd at some point at a 
later time to pass all or some of it on. It could mean 
a sale. It could mean you could give it away. You could 
give it to a friend of yours or even to your fiancee* 
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you are going to do that, that is a distribution. 

* 

Now turning back to the indictment, ladies and 
gentlemen, in order to convict the defendant, and I have 
told you to consider each of them separately, in order to 
convict the defendant you are considering, the Government 
must prove the following elements: 

1. That the defendant you are considering pos¬ 
sessed with intent to distribute the cocaine and of course 

in count 2 that the defendant. Miss De Los Santos, possessed 

* 

with intent to distribute the marijuana. 

I have been over possession and attempt to dis¬ 
tribute with you. That is the first element. 

The second element is that the defendant you 
are considering was acting wilfully, knowingly and unlaw¬ 
fully . All that means is that the defendant you are con¬ 
sidering knew what he or she was doing, knew that he or she 
was in possession of a narcotic drug in violation of the 
law with intent to distribute. 

Three, that the substance possessed was cocaine in 
count 1 and marijuana in count 2 . 

Here again you have heard the chemist's testimony 
and I haven.'t heard any contradiction of that so, I think, 
as far as I recall the evidence, the substance has been 
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2 

shown to be cocaine and marijuana. 


‘ 3 

Now, the Government is contending here that the 

IJJJ 

o 

4 

package containing the cocaine, which is Exhibit 3A, as J 


5 

recall itrwas on this occasion on 48th Street purchased by 


6 

defendant Swiderski from Carlton Bush. As I recall, the 

c 

7 

Government is contending, based on Davis’ testimony,that 


8 

the package was turned over to Swiderski and he placed it 


9 

in his pants pocket. 

•• 

1 ° 

The defendants deny that. I think the defend¬ 


11 

ants did,in their testimony, indicate that somebody had 


12 

placed Exhibit 3A in Miss De Los Santos’ pocketbook,but re¬ 


13 

gardless of v/hich of these versions is true, there seems 


14 

to be no doubt that the package was found at the time the 


15 

defendants were arres.ted on 34th Street and 6th Avenue. 


16 

Nov;, with x*egard to count 1, the cocaine count. 

e • 

17 

you may ask yourselves what did Miss De Los Santos have 


18 

to do with it, if anything? 


19 

Her defense is she had nothing to do with it. 


20 

She was just there. 


21 

As I recall the testimony, all of the negotiations 


. 22 

. were carried on by Mr. Swiderski and you may ask yourselves 

« 

O ' 

23 


why is Miss De Los Santos involved at all. 


24 

Well, here the Government is contending that 


25 

Miss De Los Santos aided and abetted Swiderski in effecting 


• 
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* 

2 

• 

the purchase and this brings into play another statute, 



' 3 

Section 2(A) of Title 18 of the United States Code which 


d: ' 

4 

provides in relevant part that whoever commits an offense 


- 

5 

against the United States or aids, abets, counsels, com¬ 



6 

mands, induces or procures its commission is punishable as 


•• 

7. 

a principal. 

- 


8 

* 

All that means is that if one helps somebody else 



9 

to commit a crime, that person is equally liable as an aider 



1 ° 



and abettor in that crime and the Government here contends 



11 

that the evidence shows that at the apartment on 48th Street 



12 

Miss De Los Santos did aid and abet her fiance in acquiring 



13 

the cocaine. 



14 

But here before you can.find Miss De Los Santos. 



15 

guilty of aiding and abetting, the Government must prove 

. 


• 

16 

. 

beyond a reasonable doubt that she knowingly aided, abet¬ 


• 

17 

ted and assisted Swiderski in purchasing the cocaine. 



18 

Now, here it is immaterial that v*hey were fiancees 

- 


19 

and it is not enough if the Government has shown that Miss 



20 

De Los Santos acquiesced in what was going on. Mere pres¬ 


• 

21 

ence there would not be sufficient to find that she was 


© .• 

22 

aiding and abetting Swiderski. 

■ 


23 

Here to find Miss De Los Santos guilty you must 



24 

find that she knowingly and willingly participated in the 



25 

purchase of the cocaine; that she sought in some way to gain 


\•* ■ \ 

‘ 


• 
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from her participation or that she had an interest in the 
outcome. The interest could be financial, it could be 
a relationship between two people, it doesn't matter what 
the interest is; did she want to help Swiderski, and here 
you can consider what happened. 

I think there was evidence about the testing, 
the bleach test and all that kind of thing that went on. 

So consider that evidence and find out whether the Govern¬ 
ment has proved beyond a reasonable doubt that Miss Do Los 
Santos did aid and abet Swiderski in the purchase of the 


cocaine. 


Then as far as Swiderski is concerned, you heard 
his lawyer this morning contend that he was entrapped into 

making this purchase by the activity of Davis, the paid 

. 

Government informant. 

Now, the defense of entrapment is available to 

* >' 

Mr. Swiderski if you find that he was induced or enticed 

’> ■ 

to commit the crime here which he would not otherwise have 
committed. 

If Davis' role was to afford Swiderski the op- 
portunity to buy cocaine, that is not entrapment. Here 
Sw ide rski must establish that the idea of p urchasing the 
cocaine ori ginated with Davis and n ot with him. 

, he must shov; that he had no previous disposition, 
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intent or purpose to possess or to distribute the cocaine; 

* 

that it was Davis that implanted in his mind, as an innocent 
pers< n, the disposition to commit the crime of purchasing 
the cocaine. 

In considering the defense of entrapment, ladies 
and gentlemen, remember that the narcotics business, and I 
think the evidence here indicates that, to a certain extent, 
the narcotics business is one which is filled with concealment 
and guilt, and to apprehend violators under the narcotics laws 
the Government must employ various strategems, including the 
use of paid informers and undercover agents. 

You can understand that if policemen went out 
with their badges and uniforms and said, "We are looking 
for narcotics violators," they probably would not catch 
anybody. So in considering whether the defendant Swiderski 
has the defense of entrapment here, consider all of the 
evidence offered by the Government and by him, and this 
would include prior conversations between Swiderski and 
Davis relative to narcotics; conversations as to price and 

quality, evidence as to understandings to make future 

. 

narcotics deals. And after you have considered this evidence 
determine whether the defendant Swiderski h as est ablished 
here that he would not have purchased the_cocaine on June 3 
except for Davis’ enticement, inducements, or blandishments, 




/. 

/ 
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if you will, and if you find that Swidcrski has shown that, 
ladies and gentlemen, then the Government in addition to 
the elements I reviewed with you a minute ago must prove 
beyond a reasonable doubt that the 'defendant Swiderski was 
ready and willing to make the purchase on June 3 and that 
Davis merely afforded him the opportunity to do so. And if 
you find that the Government has not proved this beyond a 
reasonable doubt, then you would find the defendant Swiderski 
not guilty. 

But,.on the other hand, if you find that the 
Government has proved beyond a reasonable doubt that Swidersk 
did knowingly, wilfully and unlawfully purchase the cocaine 
and that Davis merely gave him the opportunity to do it, 
then you may find the defendant guilty. 

Now, you can see from all this, ladies and gentle¬ 
men, that one of the crucial elements here is the knowledge 
and intent of the defendant you are considering. 

You must find that the defendant you are consider - 
ing had criminal intent to violate the narcotics laws by 
possessing a narcotic drug with intent to distribute it. 

How do you determine that? How do you determine 
whether the defendant was acting wilfully, knowingly, un¬ 
lawfully and indeed had this criminal intent? 

Well, an act is done knowingly and wilfully 

vxmiKRN imiuirr cotiRr ritortirs. ti.v couriiumm 
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2 

if it 'is done voluntarily and purposefully. An act is 


' 3 

done wilfully, knowingly and unlawfully if it is done with 


& . 4 

an evil motive or purpose, such as to violate the narcotics 


5 

. 

laws. 

• 


6 

But an act is not done wilfully, knowingly or 


7 

unlawfully if it is done by mistake, carelessness or other 


8 

innocent reason. 


9 

• _ 

Obviously it is impossible to prove exactly what 


^ 10 

the defendant you are consideri knew or what his or her 


11 

intentions were on these occasions, because, after all, we 


12 

can't look into a person's mind and see what knowledge he 


13 

or she ha^ in order to determine his or her specific inten¬ 


14 

tion.. But these are matters which you, the jury, can de¬ 


15 

termine after taking careful consideration of the facts and 


16 

circumstances brought out in the evidence. 


<• 

The knowledge and intentions, the wilfullness, if 


18 

you will, may only bo understood when put in context with 

* 

19 

the circumstances surrounding a person's acts and the infer¬ 


20 

ences which you, the jury, find may be reasonably drawn 


21 

therefrom. 


22 

© 

You might ask yourself whether these transactions 


^ 23 

were normal or whether you think they were abnormal; whether 


24 

they were open or whether they were surreptitious; whether 


25 

you believe that the background of the defendant made it 
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2 

likely or unlikely that he or she fully understood what he 


3 

or she was doing; whether you tnink the defendant had a 

& 

4 

motive, whether he or she had a financial or other interest 

- 

5 

in Lhe outcome and these are the kinds of questions, ladies 

c 

6 

and gentlemen — of course, not the only ones — which 

• 

7 

you should ask yourselves in order to determine the knowl- 


8 

A 

edge and intentions of the defendant you are considering. 

• 

3 

I don't suggest any answers to these questions 


10 

because after all in your own daily lives you are called 

* ’ 

11 

upon to use your own common sense and experience to determine 


12 

from the actions or ‘ statements of others what their real 


13’ 

intentions and purposes are, and please do that here with 


14 

respect to each of these defendants. 


15 

Now, you will recall, I think it was Davis, tes¬ 

r • 

16 

17 

tified that he had had prior conversations with the defendant 
Swiderski regarding narcotics transactions and about price 


18 

and quality and that kind of thing. 


19 

Now, he is not charged with any crimes except the 


20 

ones that I have reviewed with you and these conversations 

- 

21 

occurred before that, so you will consider this evidence as 

© 

22 

to these prior conversations only in considering what you 

' *r* 

23 

find the defendant Swiderski's knowledge and intentions were 


24 

at the time of the transactions charged in this indictment. 


25 

Then another point, ladies and gentlemen, which 


MMITIlIKu' I MM MCI' COURT RII'ORIIRS. II S. COl'KIIIOHM 




1 


rg:mg 20 


437 


2 

' 3 

4 

5 

6 
7 

• 8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


you might consider on this issue of knowledge and intent: 
Here the Government contends that when the police officers 
approached 34th Street and 6th Avenue, that the defendant 
Swiderski was driving the van, banged into the police cars 
in front and in back and the Government contends that this 
indicated that Swiderski was trying to flee. 

Swiderski denies this. He says, on the contrary, 

I saw these people with guns and I was scared to death. 

I thought I was being held up or something. 

So consider the evidence here, ladies and gentle¬ 
men, and if you find on the basis of the evidence that 
Swiderski was trying to escape the police, then you may 
consider that as circumstantial evidence from which you 
may infer—— you don't - have to, but you may infer that the 
defendant knew that he was in trouble because of narcotics. 
In other words, consciousness of guilt. 

But of course this evidence about the banging 
ox the cars you can consider only with respect to Mr. 
Swiderski and not with respect to Miss De Los Santos. 

The law recognizes two types of evidence, ladies 
and,gentlemen: direct evidence and circumstantial evidence. 

Direct evidence is the kind of thing you hear from 
that witness, where a witness tells you what he observed, 
what he did. 
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2 

Circumstantial evidence consists of circumstances 


’ 3 

from which the jury may infer by a process of reasoning 

0 ' 

4 

certain facts which are sought to be established as true. 


5 

For example, circumstantial evidence "is when you go home 


6 

on a rainy day and you go in your apartment, somebody is 

c 

7 

looking at the television and they look at your hat and 


8 

coat and they say, "Gee, it is raining outside."" 


9 

Well, they haven't looked outside, they have 

# f 

10 

looked at you and.they say, "Your coat and hat are wet" and by 


11 

a process of reasoning they figure it is raining outside. 


12 

There s circumstantial evidence in this case, too, that you 


13 

have heard about. 


14 

direct and circumstantial evidence are good 


15 

evidence and no greater degree of weight is required whether 


16 

it is circumstantial or direct. But in any event, based on 


17 

all the evidence, you must be convinced beyond a reasonable 


18 

doubt of the guilt of the defendant you are considering. 


19 

Of course, different inferences may be drawn 


20 

from the evidence, whether it is direct or circumstantial. 


21 

The banging up of the police cars is a case in point. That's 


22 

circumstantial evidence. Here the Government asks 





23 

you to infer flight, running away. The defendant 


24 

asks you to infer no, he was just being scared to death, he 


25 

thought he was being attacked. But it is for you, the jury, 



soilIIU RN DIM RUM COIIRI Rl TORI 1 RS. 11.1 CUIIRTIIOUM-. 



Fou r v.hiarf. ni w void., nv -m m-.i 





43 !} 


/ 



©i 



1 
2 
' 3 

4 

5 

6 

7 

8 
9 

. 10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


rg:mg 22 

alone, to determine what inferences you draw from the evi¬ 
dence and what facts you find to have been proven. 

During the trial, ladies and gentlemen, and I 
want you to remember this/ I have told you to compartmental 
ize the defendants here and consider them separately. Con¬ 
sider also only the evidence that you recall relating to 

• # 4 

that defendant, not evidence that might have affected the 
other defendant. 

I mention this because again all of these Davis 
conersations and telephone calls and activities with 
Swiderski prior to June 3, that kind of evidence, Swiderski 
is the only one involved. I think Miss De Los Santos' only 
connection is that she might have been at some of the meet¬ 
ings with him, but you are to consider that evidence of 
these considerations and negotiations, if any, that took 
place only with respect to Mr. Swiderski, not with respect 
to Miss De Los Santos. 

There may have been other instances during the 
trial — and the point I am trying to make is you don't 
have any spill-over between the evidence with respect to 
one defendant spilling over on the other defendant where 
the other defendant was not involved. 

Now, you, the jury, of course, are the exclusive 
judges of the credibility of the witnesses who appeared 
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2 

before you. I observed you giving them all careful at¬ 


' 3 

tention. * 


4 

You will subject the testimony of all of these 


5 

witnesses to the same standards, whether they were Govern¬ 


6 

ment witnesses or defense witnesses. 

* 

7 

Of course, it isn't the number of witnesses. It 

• 

8 

4 

is the quality of the testimony, the testimony that you, the 


9 

jwry, think most likely represented the true picture of 

* 

10 

^ • 


what happened. 


11 

IIow do you determine the credibility of these 


12 

witnesses? 


13 

Well, you saw them. How did they impress you? 


14 

Did you think theywere testifying frankly, candidly and 


15 

fairly? 


16 

So here again, ladies and gentlemen, apply your 

r « 

17 

common sense and experience just as you do in determining 


18 

\ 

an important matter in your own lives when you are called 



19 

upon to decide whether you had been given a true picture 


20 

of a given situation. 


. 21 

I think you would consider a witness' demeanor. 

© 

22 

* 

23 

you would take into account the witness' background, oc¬ 
cupation or business, you consider a witness' candor or 


‘ 24 

lack of it, the witness' possible bias, his or her means of 


25 

information and the accuracy of the witness' recollection^ 
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And you consider whether you find the witness' testimony 
supported or whether you find it contradicted by ether tes¬ 
timony which you find to be credible or by other circum¬ 
stances. You consider whether a witness has an interest 
in the case. 

Now, as I recall it, we had a couple of New York 
Policemen testify in here and they are law enforcement of¬ 
ficers. They have an interest as such in prosecuting 

people whom they believe to have violated the lav/. 

»: ’ ' 
That’s an interest that you can consider. 

Now, each of the defendants testified here. They 

testified voluntarily. They didn't have to testify. They 

did that voluntarily. Obviously they have an extremely 

important interest here in testifying and that is a factor, 

* Zr 

their interest you may consider. 

Of course, this doesn't mean that a witness will 

f 

falsify or shade his testimony because he has an interest, 
it was merely a factor for you, the jury, to consider in 

4 , 

determining the witness' credibility. 

A witness may be discredited if youfind that he 
made statements at other times which are inconsistent with 
his present testimony. He may be discredited if you 
make up your mind the witness is lying or misleading you and 
if you find that a witness lied or was misleading you, you 
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reject - all of that witness' testimony if you want, or, if 
you find part of it reliable, you can accept that part of it 
and reject the rest. 

You will have the right to see any of the exhibit: 
which have been received in evidence. If you desire to 
see them just let the marshal know. 

As you deliberate, ladies and gentlemen, just 
remember that a jury deliberation is one in which everybody 
expresses their views and exchanges views. 

Please don't be afraid to change your original 
view if after talking to your fellow jurors you become con¬ 
vinced that your original view is wrong. 

• But, on the other hand, ladies and gentlemen, 
never surrender your honest conviction in the case. If 
you have a honest conviction, never surrender that because 
you are outvoted. 

You will seek to arrive at a verdict here providing 
that you can do so consistently with the conscientious con¬ 
victions of each and every one of you. 

Now, it is obviously extremely important here to 
both the Government and to each of the defendants that this 
case be decided by you. This being a criminal case your verd .ct 
must be a unanimous verdict,a verdict reflecting the conscientious 

SOUTHERN niSlHICT COURT REPORTERS. U.S. COURTHOUSE 
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convictions of all twelve of you. » 

If after reviewing the evidence, ladies and 
gentlemen, you find that the defendant you are considering 
is not guilty, you must not hesitate for any reason to 
return a verdict of not guilty; but,if on the other hand, 
you find that the law has been violated by the defendant 

A 

you are considering, you must not hesitate to render a 
verdict of guilty because of sympathy or any other reason 


at all. 


Please don't consider the possibility of punish¬ 


ment in case you find a defendant guilty. This rests with 
the Court. It is of no concern of yours and must not 
enter into your deliberations in any way. You must not 
allow consideration of the possibility of punishment to 
affect you or make you seek to avoid the performance of an 
unpleasant task. 

Finally, ladies and gentlemen, I am sure that if 
you listen to the views of your fellow jurors and if you 
apply your common sense here that you will reach a fair 
verdict and I remind you that that verdict must be rendered 
without fear, without favor, without prejudice and without 


sympathy. 


Will the attorneyscome forward a minute, please? 
(At the side bar) 
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THE COURT: All right. » 

MR. LIPSON: Your Honor, I have several objec¬ 
tions which T would like to note for the record. 

I object to your Honor's use of the example of 
fiance in the description of a person On whom'an intent 
might be made. 

THE COURT: I couldn't get away from the evidence 

on that. 

What's next? 

✓ 

MR. LIPSON: Your Honor, I think in discussing 
entrapment I think you placed too heavy a burden on the de¬ 
fendant . 

f 

THE COURT: You have an exception on that, too. 

MR. LIPSON: I also object to your Honor's state¬ 
ment that in order to show predisposition the Government must 

V. 

merely show that he had a prior intent to possess or dis- 

> 

tribute. I think the Government would have to show a prior 

intent to possess with the intention of distributing. 

v * 

THE COURT: I will give you an exception on that. 

% " . • 

MR. LIPSON: Your Honor made reference to the prior 

conversations between the defendant Swiderski and Marty Davis 

♦ 

upon which the Government is relying to establish predisposi-. 
tion. 

I think your Honor gave a v/eighted presentation 
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with respect to that and I object to it. . 

THE COURT: I am sure you think so but you have 
an exception on that. 

I tried to be fair to you. 

MR. LIPSON: With respect to the question of the 

attempted escape, the issue before the jury is not whether 
he was trying to escape, but whether he knew that the 
people from whom he was escaping were police officers. 

THE COURT: Oh, no, you have an exception on 
that, too. Your point is purely one of credibility. 

All right. 

MR. LIPSON: I also object to your Honor's citing 
as an example of circumstantial evidence the alleged es¬ 
cape. I think in the context of the case it is weighted 
in the Government's favor. 

THE COURT: All right. 

MR. LIPSON: I also object to your Honor's refer¬ 
ence to phone conversations and negotiations. 

« 

I think the term you used was between Marty Davis 
and the defendant Walter Swiderski. 

THE COURT: All right, you have an exception 

on that. 

What do you have? 

MR. WASSERSTEIN: Yes, your Honor. Exception to 
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your Honor's mention in recalling part of the facts with 
respect to Maritza De Los Santos, you mentioned she might 
have attended some of the meetings. 

I think the evidence will reflect — 

THE COURT: Their recollection controls on that. 

MR. WASSERSTEIN: I think the evidence shows that 
she attended none of the meetings. 

TIIE COURT: I said their recollection controls. 

MR. WASSERSTEIN: I would join in all of the ex¬ 
ceptions that my colleague took and make particular mention 
of the term of "fiancee" with respect to any distribution. 

THE COURT: You fellows used that. It started 
out girl friend and you fellows told me fiancee was more 
delicate so I follov.’ed you. 

MR. WASSERSTEIN: Your Honor, I would also ex¬ 
cept to your Honor's failure to include in the charge some 
sort or corrective language on the question of threats. 

THE COURT: We discussed that yesterday and I 
thought and still think it was best not to discuss threats 
beciiuse I think at this point — 

MR. WASSERSTEIN: Could I ask your Honor whether 
you would consider two brief additions? One is that the 
informer per so is an interested witness and the other is 
that prior to the application of 2A, the aiding and abetting. 
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the jury must first find that a crime in fact has been com¬ 
mitted. 

THE COURT: In what section? 

MR. WASSERSTEIN: Before 2A, aiding and abetting 

comes into play, the jury must first find that a crime has 
been committed before they can consider aiding and abetting 
MR. BATCHELDER: That is not true, your Honor. 

THE COURT: I will tell them about an interested 

witness. 

Have you anything? 

MR. BATCHELDER: I object to the interested wit¬ 

ness. There is no showing. You covered it generally. 

MR. LIPSON: Your Honor, may I join in my col¬ 

league's exceptions? 

THE COURT: Yes. 

(In open court) 

THE COURT: Ladies and gentlemen, remember I 
told you you would consider the interest a person might have 
and I referred to the witnesses and to the defendants. 

But it occurred to me you might also think about whether 
Mr. Davis had an interest in testifying so I just add that 
to the others whose interest you might consider. 

Your verdict here, of course, on the first count, 
you will consider each of the defendants separately, 
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Mr. Swiderski and Miss De Los Santos, and you will reach 
a verdict of guilty or not guilty as to each of them, and 
on the second count, you will reach a verdict of guilty 
or not guilty only with respect to Miss De Los Santos. 

All right. 

(Alternate jurors excused) 

(Marshal was duly sworn) •* 

THIS COURT: All right, ladies and gentlemen, 
you may retire and I hope your lunches arrive soon if they 
haven't already arrived. 

Thank you very much. 

(At 12:40 p.m., the jury adjourned to the jury 
room to deliberate upon their verdict) 

THE COURT: Gentlemen, I think if we get back by 
a quarter of two, that will be all right. 

(Luncheon recess) 
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* ‘ AFTERNOON SESSION 

2:05 p.m. 

(Mr. Potter appearing for Mr. Batchelder) 

THE COURT: Mr. Potter, are you agreeable to 

taking the verdict for the Government? 

MR. POTTER: Yes, your Honor. 

THE CLERK: Members of the jury, will you 

please answer present as your names are called? 

(Jury roll called. All present) 

THE CLERK: Madam Forelady, has the jury 

reached a verdict? 

THE FORELADY: Yes, we have. 

THE CLF.RK: How do you find against the defend¬ 

ant Walter Swiderski on the firstcount? 

THE FORELADY: Guilty. 

THE CLERK: How do you find as against the defend¬ 
ant Maritza De Los Santos on the first count? 

THE FORELADY: Guilty. 

• THE CLERK: And the defendant Maritza De Los 

Santos on the second count? 

THE FORELADY: Guilty. 

THE COURT: Would you like the jury polled? 

MR. LIPSON: Yes. 

THE CLERK: Members of the jury, listen to your 
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verdict as it stands recorded. 

You say you find the defendant Walter Swiderski 
guilty on the first count, Maritza De Los Santos guilty 


- 

5 

6 

on the first and second count. 

(Each juror, upon being asked: "Is that your 

c • 

7 

verdict?" answered in the affirmative.) 


8 

THE CLERK: The jury stands polled.- 


9 

THE COURT: Ladies and gentlemen, you know, I 

• ’ 

10 

never comment on a jury verdict because as I tried to say to 

11 

you in my charge before lunch, in my mind the jury verdict 


12 

is a very sacred thing indeed because it represents the 


13 

conscientious convicttion of twelve representative citizens, 


14 

so I never comment on a jury verdict and I don't think any¬ 


15 

body else has any right to either, but I do want to say 

. 

16 

again how grateful I am to all of you for the care and at¬ 

r '• 

17 

tention that you gave during this trial and tell you how 

18 

much I appreciate that. I find that to be a great tribute 


19 

to the jury system. I just want to thank you for it. 


20 

ladies and gentlemen. • • 

• 

21 

THE CLERK: The jurors are excused for the 


22 

term. 

© 

23 

THE COURT: Good luck to all of you. 


24 

(Jury excused) 


25 

MR. LIPSON: Your Honor, on behalf of ..the 
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defendant Swiderski I would move to set aside the verdict 
and for the Court to enter a verdict of acquittal on the 
grounds that the verdict is unsupported by the evidence. 

THE COURT: I am going to deny that. 

I'll tell you what I will do. I am going to fix 
a day of sentence and if either of you gentlemen would 
like to make a motion on paper, on a time schedule, I will 
give the Government five days to answer them. I will be 
glad to have you do that if you want to do it. 

MR. LIPSON: Your Honor, I would like that op¬ 

portunity. 

THE COURT: I will give you the opportunity to 
do that,but it seems to mo that the way it looks to me now 


the issues were fairly presented and it was within the 

V 

*„ t • 

province of the jury to find what they did and I will give 

you that opportunity, too, sir. 

;; 

, W 
•A 

MR. WASSE1RSTEIN: I would join in my colleague's 

. <• 

position. I would just note for the record that it is 

v w 

ten minutes after two. I understand that the jury had 

a verdict some 15 minutes to two and that your Honor's 

• ; 

* ^ 

charge was completed about one o'clock. 

X . . ■ 

THE COURT: Well, that's all right. 

OK, gentlemen, what about a date for sentence? 

I would like to have pre-sentence reports with regard to both 

&** • • 

• . 

. t. ’ * « 
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2 

defendants. I think it is going to take about six weeks 


• 3 

for the Probation Department to complete their report. 

O' 

4 

Would Monday, December 8,be agreeable to counsel? 


5 

MR. LIPSON: Your Honor, that's agreeable to me. 


6 

THE COURT: I would like to do it at about 9:30 

t 

7 

in the morning. 


8 

MR. LIPSON: Does your Honor know where you will 

♦ 

9 

be sitting? 

• 

10 

THE COURT: Yes, in Roo, 2804. That will be 


11 

on the 28th floor of this building, 2804. 


12 

I would like to say to the defendants, I would 


13 

be grateful if you cooperate with the Probation Department. 


14 

I would like to know all that is going for you as well as 


15 

what I heard during the course of the trial. I would be 


16 

grateful if you would do that and I would also be grateful. 

r • 

17 

Mr. Lipson and Mr. Wasscrstein, if you would accompany the 


18 

defendants to the Probation Department when they leave 


19 

so they can start on their report. 


20 

MR. POTTER: Your Honor, I am at a disadvantage 


21 

not being fully aware of the file, but I do not know the 


22 

bail status of the defendants. 

©. 




23 

Could I ask what is the bail status of the de¬ 


24 

fendants? 


25 

THE CLERK: $1500 for Mr.Ewiderski. 
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• MR. WASSERSTEIN: And Miss De Los Santos is out 

on her own recognizance. 

MR. POTTER: Your Honor, I move the defendants be 
remanded under the circumstances. 

THE COURT: I am not prepared to do that. I 
realize that you are at a disadvantage, Mr. Potter. 

Mr. Swiderski, where are you living, sir? 

DEFENDANT SWIDERSKI: At 55 Ward Street,‘Clifton, 
New Jersey. 

THE COURT: Who are you living with? 

DEFENDANT SWIDERSKI: With my fiancee, Maritza 

De Los Santos. 

THE COURT: Anybody else? 

DEFENDANT SWIDERSKI: Just the two of us. We 
are going to be married on Saturday. 

THE COURT: Do you have a telephone there? 

DEFENDANT SWIDERSKI: Yes. 

THE COURT: What is the telephone number? 

DEFENDANT SWIDERSKI: 473-8616. 

THE CLERK: And area code there? 

DEFENDANT SWIDERSKI: 201. 

THE CLERK: What was the name of the town? 

DEFENDANT SWIDERSKI: Clifton, New Jersey. 

THE COURT: Mr. Swiderski, are you taking drugs 

sonniLKN msnncr court m poktim, ii.s. coukiiioum 
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now? ' , 

DEFENDANT SWIDERSKI: No, I am not. 

THE COURT: When did you last take any drugs? 

DEFENDANT SWIDERSKI: On the day I was arrested. 

THE COURT: What are you doing for a living? 

DEFENDANT SWIDERSKI: Right now— well, Marit 2 a 

and I have been staying in the store and selling out what 
stock we have and we just can't operate any more because we 
ran out of stock and we are running out of money. 

I will have to seek employment somewhere with 
a painting company. 

THE COURT: You are still doing painting work? 

DEFENDANT SWIDERSKI: Yes. 

THE COURT: Mr. Swiderski, do you promise me you 
will appear here on the day of sentence? 

DEFENDANT SWIDERSKI: Yes, I will. 

THE COURT: Do you promise me you will appear 
here any time you are asked to in this court; do you 
promise me that? 

DEFENDANT SWIDERSKI: Yes. 

THE COURT: You understand, Mr. Swiderski, that 
if you don't, that would be a crime and there is a possible 

i 

penalty of five years; do you understand that, sir? 

DEFENDANT SWIDERSKI: Yes. 
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THE COURT: Do you promise me faithfully that 
you will appear — on December 8th? And at any other 
time you are asked to appear? 

DEFENDANT SWIDERSKI: Yes. 

THE COURT: On that basis I will continue you on 
your present bail status. 

Miss De Los Santos? ■* 

DEFENDANT DE LOS SANTOS: Yes, your Honor. 

THE COURT: You heard Mr. Swirierski. 

Is that correct, you are in the same apartment 
with him in Clifton, New Jersey? 

DEFENDANT DE LOS SANTOS: That's correct. 

THE COURT: Do you have any family around here? 

■,K‘ 

DEFENDANT DE LOS SANTOS: Not around here, ex¬ 
cept for my mother and she is not aware of this. 

• • * 

% 

THE COURT: Where does she live? 
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THE COURT: Do you promise me you will appear on 
the date of sentence on December 8th? 

DEFENDANT DE LOS SANTOS: Yes, your Honor. 

THE COURT: You heard what I said to Mr. Swiderski. 
If you don't appear, you could be facing a five- 
year prison sentence, you understand thet? 

DEFENDANT DE LOS SANTOS: Yes. 

THE COURT: You promise to appear any time you 
are asked to appear in this court? 

DEFENDANT DE LOS SANTOS: Yes, your Honor. 

THE COURT: I think on that basis I will continue 
on your present status, which I understand is on your own 
recognizance. . 

1 wanted to ask you. Miss De Los Santos, have 

you been taking drugs lately? 

* •>, 

DEFENDANT DE LOS SANTOS: No. 

ft 

THE COURT: When was the last time? 

DEFENDANT |>E LOS SANTOS: When I was arrested. 

- THE COURT: I hope neither of you do take any 

drugs. I think that has been your problem. It is too bad. 

OK. 

'i ' ■ .' 

MR. LIPSON: Would your Honor give me a date by■ 

which time any written papers should be submitted? 

THE COURT: Yes, the sentence will be December 8 
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and any written motions I would like on papers and served 
on the Government by lot's say November 20, or if that's 
not a working day, the next working day, ard I would like to 
receive any answers of the Government by, say, November 30. 

That will give me a chance to look at the papers 
before the day of sentence. 

Would that be agreeable to the Government? 

MR. POTTER: Yes, your Honor. 

THE COURT: OK. 

MR. WASSERSTEIN: Your Honor, just one further 
thing. It's probably late in the day to ask this; however, 

I took over' for another CJA lawyer. I have not received 
my order of appointment in the mail yet. 

*r 

•r 

Could your Honor sign an order appointing me to 

V; 

• . # . • 

the defense? 

* 

£ 

THE COURT: I would like to, but I need a date on 

<v 

it. When were you appointed? Who appointed you? 

MR. WASSERSTEIN: I called the magistrate's of- 

V 

fice and I was informed from the magistrate's office that 

f' . 

I was appointed. 

* i. 

• ' • 

THE COURT: What date was that on? 

A 

MR. WASSERSTEIN: That was — 

:• 

THE COURT: The point about the Criminal Justice 

\ * * • ** ! -; 

Act is you can only get paid for services rendered after 
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you were appointed. 

MR. WASSERSTEIN: Yes. 

THE COURT: Do you know who the magistrate was? 

MR. WASSERSTEIN: No,I spoke to the receiving 
clerk down there. 

THE COURT: Would you do this for me? Go down 
there and see if they won't sign it and if they won't sign 
it, let me know, but at least see what their record shows 
on the dat~--»o we can put the right date on it. 

Would you do that for me? 

MR. WASSERSTEIN: Sure. 

THE COURT: All right. 
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